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LEGAL PRACTICE BILL 2002 
ACTS AMENDMENT AND REPEAL (COURTS AND LEGAL PRACTICE) BILL 2002 

Second Reading - Cognate Debate 
Resumed from 25 June. 

HON PETER FOSS (East Metropolitan) [3.08 pm]:  The Opposition supports the first of these Bills, and much 
of the second Bill.  The biggest regret I have is that although this Bill was introduced in 2002, it is now being 
considered by this House for the first time in the dying days of 2003.  Although I am pleased that the 
Government now regards it as a priority Bill, it would have been preferable if it had been regarded as a priority 
Bill about 12 months ago, because it is a very important Bill for the legal profession in Western Australia.  It is 
also an important Bill for the people of Western Australia.  I believe this is one of those Bills that should have 
gone to the Standing Committee on Legislation.  The time for that is now well past.  I regret that, because the 
origin of this Bill has meant that members of the public of Western Australia are about the only people who have 
not been consulted on it.  
The major changes effected by this Bill were canvassed when I was the Attorney General; I agreed to them and 
arranged for the drafting to take place.  At that stage, the legislation was purely an amendment to the Legal 
Practitioners Act 1893.  Being merely an amendment, the matter to be considered was the amendment to that 
Act.  I am in no way criticising the Government because it decided that instead of amending the previous Act it 
would bring in a totally new Bill.  It seems like a sensible idea to review the Act - not just the bits that are going 
to be added to by way of amendment but the Act itself - 110 years after its establishment in case the Act has 
become slightly out of date or circumstances have changed that require changes to the manner in which the legal 
profession is governed.  That is particularly so in light of, for instance, competition policy.  We know that the 
current method of the admission of lawyers and the protection of their practices is one of the contributing factors 
to lawyers being so expensive.  There can hardly be a member of Parliament who at some stage has not been 
approached by constituents who have had a hard time dealing with their lawyer because he cannot possibly 
represent them for anything like a reasonable amount of money.  There is insufficient legal aid and these people 
are left without a legal remedy.  It is a legal system that people cannot access.  A legal system that cannot be 
accessed by people means that we do not have a justice system at all.  The problem with the legal monopoly is 
severe.  Time and again Bills have come before this Parliament that provide that legal practitioners may not 
appear before a tribunal or some sort of appeal board; they are forbidden to be there and are the only people who 
cannot be there.  At other times we have made provision for people other than legal practitioners to carry out 
work that would otherwise be done by legal practitioners.  Surely this is a sign to the members of this Parliament 
that possibly there is something wrong.  As a member of that profession and having seen the trends in legal costs 
and legal practice since I was admitted, I would have to say that I heartily endorse the view that something is 
wrong.  It has been a matter of great concern to me.  It was of great concern to me when I was Attorney General 
and it remains of great concern to me.  The legal system is in many ways like the health system; people are 
getting more caught up in it and less able to afford it.  However, in the case of the law we do not have the safety 
net of a Government that keeps forking out more and more money so that people can still access the system.  It is 
a problem.   

Often I have been asked whether I support the wearing of wigs and gowns in court.  Are they but anachronisms?  
I have often said that until the legal profession catches up to the twenty-first century, the wearing of wigs and 
gowns at least gives people a fair warning that the system is anachronistic.  At least we know that we are 
walking into a system that operates on rules that are at least 200 years old.  The first thing a person notices when 
he walks into a court is that is it exudes a past era.  If we got rid of the wigs and gowns we would probably not 
be giving members of the public an appropriate idea of what they are getting themselves into.  However, some 
fairly fundamental changes need to be made to the way in which we regulate the legal profession around the 
world.  Unfortunately, those who have the most influence in this area tend to be lawyers.  They have shown 
themselves to be totally incapable of any meaningful change.  In most Parliaments, lawyers form the majority.  
Of course, this Parliament is different from almost every Parliament elsewhere in the world, even in the non-
Westminster world.  Hon Nick Griffiths, the minister handling the Bill, and I are the only lawyers in this 
Chamber -   

Hon Nick Griffiths:  Hon Adele Farina is qualified.   

Hon PETER FOSS:  Yes, Hon Adele Farina is also qualified, I beg your pardon.  It is a rarity.   

Hon Nick Griffiths:  In the last Parliament it was just you and me. 

Hon PETER FOSS:  Yes.   

Hon Murray Criddle:  Lots of bush lawyers.   
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Hon Nick Griffiths:  Hon Murray Criddle has pointed out that there are very many bush lawyers in the House - 
and they are very good bush lawyers.   

Hon PETER FOSS:  But they are not allowed to practise - therein lies the rub.  In the other House, things are not 
significantly better or worse as the case may be.  Even within those Parliaments that do not have large numbers 
of lawyers, the lawyers certainly have a greater influence simply because of their familiarity with the meat and 
drink of Parliament.  It is distressing that the very people who might have had some idea about the reform of the 
legal profession and who might have been able to present some tale of their experience to a committee of this 
Parliament to provide some idea of the sorts of changes that should be made to regulate the legal profession have 
not been heard.  This Bill started out as merely a small amendment to the Legal Practitioners Act and has ended 
up as a total re-enactment; therefore, the thought of putting it out for public consultation did not come into it.  It 
has been a very cosy arrangement between the legal profession and the Government of both persuasions.  I did 
not put the legislation out for public consultation because we were not re-enacting the Act.  We were dealing 
with a small amendment for the purposes of the legal profession.  However, on the face of it, we now have a 
Legal Practice Bill 2003.  We have taken off the wig and the gown but the lawyer underneath is no different 
from before.  We have given people the impression of an updated Act but we have not updated it.  This Bill is 
just the Legal Practitioners Act 1893 with a couple of major amendments; that is all it is.  I would not want 
people to get the idea that this Bill is a rewrite of the Legal Practitioners Act, because it is not.  It is virtually a 
re-enactment with a few small changes, yet it is the old Act all over again.   

Had this legislation come up 12 months ago I would have said that this Bill must go to the Standing Committee 
on Legislation.  It should still go to that committee.  However, this Bill has been delayed by this Government, 
which seems to be more concerned with all sorts of trivial things than with dealing with the real problems in this 
State.  It has put this Bill down as a priority Bill in the dying days of the 2003 Parliament.  This Bill has been 
here since 2002!  This move is disgraceful and reflects very badly on this Government and the Attorney General, 
who seems to put his spotlight of attention on things only once in a while when it suits him because he has 
something else on his mind.   

I will now go through some of the problems that have arisen as a result of the Government’s approach to this 
legislation.  First, as we have come to expect with this Attorney General, the drafting of this legislation is not 
good.  It is a poor cobbling together of some of the provisions.  Provisions relating to two major amendments 
have been lost in the major part of the Act, which is another reason this Bill should go before the Standing 
Committee on Legislation.  There are quite serious inadequacies in the way it has been put together, which is just 
the sort of the thing that the Standing Committee on Legislation is good at picking up.  As a member of that 
committee, I have been very distressed to see not so much the bad drafting passing through this place, but the 
incomplete drafting.  It is as if somebody has written a good first draft and before he can go back and work out 
what all the problems are, the legislation has been brought into the Parliament.  It is almost as if he was told, 
“Well, that is enough.  Hand it over and let us get it through.  No more of these stupid drafts - get on with it!”  
Some of the Bills have had worse problems than that.  However, the standard of drafting that comes into this 
House seems to be a consistent problem, particularly that which comes from the Attorney General’s office.  
Secondly, there has been no opportunity for the public to say what it thinks about this legislation.  Thirdly, by 
being brought up at this stage of the Parliament, the legislation is not getting the sort of scrutiny that I would 
wish it to be given, even if it did not go to the Standing Committee on Legislation.  It is a very distressing 
example of poor governance, poor time management and poor planning by this Government, and particularly by 
the Attorney General.  He has shown himself to be either totally incapable or uninterested in the legislation.  He 
gives steering directions and that is the last interest he has in it.   

I will go through the changes effected by this Bill, which are good changes.  First, the Bill allows for 
multidisciplinary practices.  That means that lawyers will be able to become partners and have practices with 
people from other disciplines.  That is a very good move.  The artificial division of people into certain disciplines 
is often quite frustrating to the individuals who must seek advice.  For instance, accounting firms have tried to 
get around this by setting up legal practices which are associated with their companies but which are set up in 
such a way as to comply with the Legal Practitioners Act.  They have a way of providing the service that their 
clients want.  It is not for everybody, but there is no reason that it should not be done.  There are other areas in 
which it would be possible for people to provide services from other useful disciplines.  Tax is a classic one.  
Many people need a lawyer for their tax, but also need an accountant.  The link between legal and accountancy 
firms could become quite strong.  That is a good idea.  Who is to know the way in which services could be 
provided to people once this is available?  It is not up to Parliament to outline the precise mix that the public will 
need or want.  I am sure that the various professions will provide the services that are needed, once the 
opportunity is available.   

Second, the legislation allows for corporate and other forms of practices.  The extraordinary thing about the 
current arrangements is that practically everybody but lawyers can have a corporation.  Anybody else can have a 
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limited partnership, but not lawyers.  Nearly everybody else can have capital invested in their practices by 
outside entities, but not lawyers.  I will give the example of the firm that I left when I entered Parliament.  At 
that stage, the firm had close to 100 partners all over Australia and overseas.  It had close to 1 000 legal 
employees.  It had law clerks and other paralegals.  The size of the firm was massive.  Where did the capital 
come from?  It came from the partners.  If a firm is working well and is expanding, where does the capital come 
from for the expansion?  The profits are put back into the business.  Partners become asset rich and cash poor.  
They must constantly find capital out of their own pockets.  Of course, such people go massively into debt to 
their banks, which is always a good idea!  However, that is the only other way to find the money.  They could 
not get outside investors who were prepared to take a share of the profits or losses, as the case may be, to fund 
the partnership.  The partners got the money only when they left.  That is a great idea!  I happened to leave 
before I died, but I know some who did not.  I am sure they would have much preferred to have their money 
while they were alive than afterwards. 

Hon Paddy Embry:  I think that applies to a few other businesses as well.   

Hon PETER FOSS:  I am sure it does.  However, nobody stops farmers from having other investors.  Nobody 
says that they cannot use a corporation or cannot get other people to invest in their businesses.  They can do that.  
Not everybody does it, but they can.  For every person among those 100 partners and 1 000 legal employees who 
signed a letter, made a phone call, sent an e-mail or talked to somebody anywhere in Australia, I was rendered 
personally liable for all my worth if they were careless.  If somebody in Sydney whom I had never met happened 
to make a slip up on a $7 billion deal, the person up for the $7 billion would have been me.  Every other 
profession has professional indemnity insurance and a corporate body whose assets are at risk, but they do not 
put their own money into it.  When I became a minister, the concept of being liable for other people’s wrongs 
was a simple one.  I had lived my whole life on the basis that I could lose my house and all my assets if 
somebody who happened to be in partnership with or employed by me made a mistake anywhere in the world.  
There was no capacity to have any form of limited liability, which is a form of business endeavour that has been 
accepted and used by practically every other body one comes across.  That was not available to lawyers; they 
could not do it.  The reason lawyers could not do it was that it was forbidden by the Legal Practitioners Act.  All 
sorts of dire predictions were made about what would happen if corporate practices were allowed.  It is funny 
that it did not happen with the engineers, accountants, architects or any other profession that could incorporate.  
The dire predictions did not occur in their case, despite the fact that they also were professions.  Of course, it 
takes a fairly short-sighted view of what professionalism is all about to believe that it would.   

There were two possible models under which this could have occurred.  The model I favoured was not the New 
South Wales one, which requires that at least some of the directors be lawyers.  I favoured a view that meant that 
the directors did not have to be lawyers, as long as the work was supervised by a lawyer.  In other words, it still 
contains the requirement that legal work must be the responsibility of at least a lawyer.  I hoped that that was the 
way it would be done, because I do not see any reason that people should be able to practise purely because one 
director is a lawyer and for the work to be carried out by somebody who is not a lawyer or is not under the 
supervision of a lawyer.  A professional who is licensed to practise must take the responsibility.  They are the 
two models.  The Government has gone for the New South Wales model.  I favoured the one that did not require 
that but allowed for articles that said that that was required, so if someone wished to be registered in New South 
Wales, he could be.  This is rather like the old, red flag.  We can never let anything happen without putting a red 
flag in front of it.  This will eventually happen.  We are following the New South Wales model.  We are letting 
them drive cars but they must have a red flag in front of them.  We are allowing lawyers to have access to 
corporations, but a little, red flag is out the front; that is, a director must be a lawyer.  That is how I see it.  That 
is my personal view.  Obviously, I do not intend to push that.   

There is one other aspect, which comes across slightly in this Bill but more radically in the other.  Mr McGinty 
has been up to his usual mischief.  I have never come across another man who takes any good measure of law 
and puts in it a little thing that takes it from being noncontentious to contentious.  This legislation would have to 
be noncontentious but for one little thing that I do not even think should be in it and which does not fit within the 
purpose of the Bill.  Whilst producing new legal practice legislation and making amendments to a whole lot of 
other Acts to take that into account, what did Mr McGinty do?  He decided to slip one of his little hobbyhorses 
in.  Mr McGinty is one of those people who does not believe that he lost the referendum when we voted on 
whether Australia should be a republic.  He is one of the great reinterpreters.  I remember those lovely debates 
after the referendum.  It was an overwhelming no.  The left-wing Fabians were immediately reinterpreting it.  It 
was not a no at all; it was a yes!  If people do not realise that it was a yes, how good was this argument?  The 
people who voted no were not against the republic!  No, they were in favour of a republic.  They voted no 
because they did not happen to like the model.  Democracy works this way.  As members know, Winston 
Churchill described democracy as the worst system of government in the world, apart from all the others.  What 
the people of Australia said is, “What we have may not be ideal, but we prefer what we have to whatever else 
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people may be putting up.”  The loud, clear and simple message is that they said, “No.  What you are proposing 
is not what we want.”  That is what the people of Australia overwhelmingly said.  The people who will not 
accept that are typically the left-wing Fabians.  They will never accept that.  They do not believe in democracy.  
Democracy is an obstacle in the way of their ideology.  Democracy is one of those annoying things that gets in 
the way when they are trying to get people to understand what is good for them.  Recently, at the Constitutional 
Centre, when we were debating constitutional change, I heard the Attorney General talk in terms of, “These are 
outdated ideas.  We must progress the change.  The people who reject the change are wrong.”  Plato knew all 
about this.  He was the philosopher king. The philosopher king knows more.  He is better educated.  He actually 
knows the truth.  These poor dumb idiots who cannot see the reality and can only see the shadows on the wall 
must be guided.  Who followed Plato?  Hegel.  Who followed Hegel?  Hitler.  They all had the brilliant idea that 
they do not need to worry about democracy, because they know better.  The Attorney General does not seem to 
mind that our Constitution states that we have a Parliament that consists of the Queen and the two Houses.  He 
does not seem to mind that our Constitution - as does the Australian Constitution - vests the executive power in 
the sovereign.  The sovereign is not merely a person.  The sovereign is an important legal concept.  That 
important legal concept actually has an important consequence for executive power.  That concept has hundreds 
of years of significant constitutional basis.  How else can the Attorney General tell us how much better a 
philosopher king he is than in what would otherwise be an uncontentious Act?  I happen to think this is a 
scummy idea.  This man seems to think that he knows better.  I am pleased to say that we have seen recently how 
wrong he can be.  Mr McGinty has told us how much he knows about constitutional law, because he got the 
Blackstone prize at law school.  Mr McGinty knows so much about constitutional law that he managed to get 
bumped on the head twice by the High Court and once by the Supreme Court!   

Hon Paddy Embry:  But did he pay the bill? 

Hon PETER FOSS:  He did not have to pay the last two, but he paid the first one, and so too did all his 
colleagues.  I do not know how many of them had to fork out personally.  Now they know!  Always believe 
“Slim Jim”!  He knows how good a chance he has.  Listen to Jim!  He knows all about the Constitution.  He 
knows better than those stupid people who voted no.  As for those stupid High Court judges, five of them got it 
wrong!  How can five judges of the High Court be so wrong?   
Several members interjected. 
Hon PETER FOSS:  We got it wrong, just because we had fewer judges.   
Hon Bill Stretch:  They had to be told twice!   

Hon PETER FOSS:   Yes.  Some people learn slowly.   

Mr McGinty does not accept that he is wrong.  We all know that he does not accept it.  The best thing about this 
is that he lost the substantive argument in 1997.  He then had the cheek to tell the people of Western Australia 
that he lost on a technicality.  Who invented the technicality?  Who came up with the brilliant idea of subverting 
the Constitution with a technicality, and who is seeking to do the same thing in this Bill?  Who will not accept 
the decision of the Australian people?  They said no.  We will say no to this Bill too, because until such time as 
the Attorney General can persuade the people of Western Australia to change the state Constitution, and until 
such time as he can persuade the people of Australia to change the commonwealth Constitution, I will stick with 
the Constitution that we have.  I will resist any attempt by people who think it is clever and smart to try to get 
around things in this sneaky and underhanded way.  Why must the Attorney General attack the basis of our 
Constitution just because he did not get his way? 

Hon Kim Chance:  Who would be offended by the removal of the reference to the Clerk? 

Hon PETER FOSS:  I am offended.   

Hon Kim Chance:  So you are a royalist! 

Hon PETER FOSS   No.  I am offended because I happen to believe in a Constitution that means what it says.  I 
happen to believe in a Constitution that binds us.  I happen to believe that when a referendum is lost, it is lost.  
We know that Mr McGinty does not like to lose.  Mr McGinty will spend our last cent to prove that he was right.  
However, all he keeps doing is proving that he is wrong.  He cannot believe that he has been proved wrong.  If 
the Leader of the House cannot believe that the Attorney General has been shown to be nothing but a sneaky 
little trickster when it comes to the Constitution -  
Hon Nick Griffiths: That is an outrageous thing to say! 

Hon PETER FOSS:  What he did was a ruse. 

Hon Nick Griffiths:  You should not say that with reference to a member of another House.   
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Hon PETER FOSS:  What does the minister say he did?  Can the minister characterise it in any other way?  
What Mr McGinty did in that instance was nothing more than a trick.  In this instance, the Attorney General is 
refusing to acknowledge the constitutional situation.  The reason he is refusing to acknowledge the constitutional 
situation is that he does not agree with it.  He does not happen to agree with the majority of the Australian 
population.  Therefore, whether the majority like it or not, we will get the Attorney General’s view of the world.  
One of the things that I said at the Constitutional Centre, if I may repeat myself - and I apologise to you, 
Mr President, because I know you were there - is that a person who pushes constitutional change without first 
taking the time to persuade the public that that change is necessary, and without first seeking to achieve a 
reasonable degree of agreement to such a change, is doing nothing more than pushing it for his or her own self-
importance.  That is one of the reasons that I was a member of the Constitutional Centenary Foundation 
convention, which was set up and attended by Hon Bob Hawke.  The convention came out with a 
recommendation that we move towards a change in our constitutional arrangements with regard to the head of 
state.  I did not happen to agree with that recommendation, but if there is such a move, I will support it.  Another 
recommendation from that convention is that there should be 10 years of public education so that when the 
matter eventually went to a referendum, there would be a degree of agreement in the community and it would 
not be divided.  Hon Bob Hawke agreed to fund that process, and it began and was working well.  However, 
along came another smarty, if I can use that word - Prime Minister Paul Keating - and he took away the funding 
for the educational functions of the constitutional foundation so that the process of public education ceased, and 
he turned it into a big political battle.  The result was predictable.  It is a fact that Constitutions deal with those 
areas that we regard as important.  How we govern is important.  Most lawyers would say that the system of the 
Crown is irrelevant.  I have often joked that we could have a sovereign of Australia who is a corporate body.  We 
could change the name every year - we could have Henry VIII, Charles XI and a few people from overseas!  It 
would not matter.  What matters is that we have a constitutional system that works well, because we do not 
actually vest the power in a physical person.  Sure, it started with a physical person.  However, the Crown is 
quite different from that.  The Crown is a bundle of concepts.  The Queen is now totally constrained.  Since the 
enactment of the Australia Act, the Queen has no constitutional power in this nation.  Constitutional power is 
actually exercised by the Governor General and the Governors. What is important is not the Queen but the 
institution.  That is what the no vote said.  The Constitution works for us, and it works well.  
One of the reasons for opposition to the monarchy here is the bog Irish mentality we have in Australia.  There is 
no such move in New Zealand or Canada.  They are proud of the monarchy.  In Canada it is seen as a major 
distinction in government between them and the United States.  They think it is a good system.  The equivalent 
to the government printer in Canada is called the Queen’s Printer - not even the crown printer.  It is not that they 
are particularly keen on the Queen.  Neither am I, but I am very much committed to the constitutional monarchy 
as an excellent system of government - it works.  I am not a royalist, and I do not have a particular thing for the 
royal family.  I have an abiding, continuing and very sincere commitment to the whole concept of constitutional 
monarchy, of which I see the monarch as being the least important part.  The institution works without her; it is 
an excellent institution.  However, people here have this bog Irish attitude of resentment.  They can remember 
when they only had rotten potatoes to eat, and they associate that with the Queen of England.  Therefore, they 
have to get rid of this Queen.  They associate the monarchy with the events of 1975, but those events were not 
due to the Queen.  They were in fact the work of an Australian appointed by a Labor Government as a nice safe 
Labor Governor General, who did the unforgivable in Labor terms, in doing what he thought was right as 
opposed to what was loyal - not to the country, but to the Labor Party.  Whether people agreed with the 
Governor General or not, the institution worked.  Following the double dissolution in 1975, one of the largest 
majorities in history was given to the Liberal Government.  People at that stage thought it worked, but the Labor 
Party did not accept it, as it will not accept the no vote, because of this bog Irish mentality that has plagued this 
country.  

Hon Kim Chance:  That term is racist and offensive.  

Hon PETER FOSS:  Hon Kim Chance has offended me, and I have offended him.  We are doing very well.  I am 
offended by this constant attack on an institution because some people seem to have a thing about the monarchy.  

Hon Kim Chance:  I am wondering why you want to line up one ethnic group that has given so much to this 
country.  

Hon PETER FOSS:  Because unfortunately there is such an attitude, and it has a lot to do with many of the 
attitudes we have in this country.  It has become as much a part of our cultural constitution and many other 
things.  People are always proud of their Irish heritage, which has given some wonderful things to our country.  
However, people cannot point to the wonderful music and all the other positive things we have got out of the 
Irish and not recognise that Irish culture has made massive contributions, both positive and negative.   
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Hon Nick Griffiths:  I read an excellent newspaper article recently that stated that Australia did not have a class 
system like that in England precisely because of the influence of the democratic Irish.  Like Hon Kim Chance, I 
do not like the reference to bog Irish.  

Hon PETER FOSS:  I will therefore say Irish.  I will not offend Hon Nick Griffiths if he does not offend me.  I 
would be quite happy if those two parts of this Bill were removed so that we would not have to be involved in 
this exchange.  I agree with Hon Nick Griffiths that many very positive egalitarian movements have been 
contributed by the Irish.  It is exactly the same attitude, taken to the extreme.  That egalitarian attitude seems to 
say that we should not have a Queen.  It is the excessive manifestation of that attitude.  Due to the quite 
reasonably resented intervention of the English, Ireland has ended up with some very strongly held views on 
both sides.  The massive division of attitude in that country is no doubt related to the English invaders.  I am not 
trying to lay blame; I am just trying to say why it has occurred.  The very point made by Hon Nick Griffiths is 
that Irish egalitarianism has been such a good thing for this country.  

Hon Kim Chance:  And the independent spirit.  

Hon PETER FOSS:  It includes all of those things.  There is very seldom a cultural contribution that does not 
have some small flaw.  

Hon Kim Chance:  An excess of independence?   

Hon PETER FOSS:  Yes, or a belief that people might be exercising egalitarianism when in fact they are pulling 
out the rug from underneath themselves.  The member can use any word he likes.  The difference is between 
those nations that have fought to get rid of the monarchy and those that have recognised the capacity to use it in 
their societies.  The people who are most against the monarchy are the Irish.  They have formed a very major 
part of the Australian character.  The Australian character is not without flaw.  The Irish have given us some 
brilliant things, but they have also given us some bad things.  I will probably be hit by Hon Paddy Embry when I 
get out of here because he is one of those of Irish descent who supports the monarchy.  

Hon Paddy Embry:  I also have an Irish wife who supports the monarchy, as I found out a month ago, much to 
my surprise.  

Hon PETER FOSS:  Well, there it is - she is definitely a supporter. 

This antagonism to this institution that has served us very well is born in many ways out of an excess of 
egalitarianism, and a memory of the injustices of the British Crown in Ireland.  That does not mean that it has not 
influenced other people since, but that is the biggest factor.  That is a point of difference.  I am amazed that we 
are even discussing it in relation to the Legal Practice Bill.  It seems to me that if the Attorney General wanted to 
do this, he should have brought in a separate Bill.  We could then deal with this issue separately.  It is a total 
irrelevance in this Bill.  What does it have to do with bringing multidisciplinary, corporate and other practices 
into the legal profession?  It was a convenient way to do it.  The Attorney General knows that I and the Liberal 
Party want this Bill to pass, and he knows we do not want that bit.  He knows that we will help the Bill along, 
and at the same time help him get an unacceptable piece of legislation.  

Hon Murray Criddle:  Could you explain why you do not want those things, for my benefit?   

Hon PETER FOSS:  Which things?  

Hon Murray Criddle:  The multidisciplinary practices and the incorporated legal practices.  

Hon PETER FOSS:  I do not want the removal of the reference to the Crown.  I want this legislation as a whole, 
but these two little irrelevancies that have been stuck in the second Bill are irrelevant to the rest of the 
legislation.  They are opportunism on the part of the Attorney General, and they have no place in this Bill at all.  
I am very much in favour of multidisciplinary and corporate practices and the national practice rules.  I have said 
before, and Hon Nick Griffiths agrees with me, that Western Australia has been a leader in accepting and 
welcoming practitioners from other States, seeing only benefits for the people of Western Australia.  We are all 
in favour of that.   

There is one other strange little amendment relating to the Supreme Court Act.  This was raised by the member 
for Nedlands in the other place.  As far as I can see, only one person benefits from it - the Attorney General.  
Clause 69(2) amends the Supreme Court Act by inserting a definition of “legal practitioner”.  Clause 69(7) then 
amends section 154(1) of the Supreme Court Act to read that the Attorney General should be a legal practitioner 
under that definition, instead of a legal practitioner as defined by the Legal Practitioners Act 1893.  The biggest 
difference between the two is the removal of those words from the definition, because “legal practitioner” under 
the Act means a person admitted and entitled to practise as a barrister and solicitor of the Supreme Court of 
Western Australia.  The new definition means a person who is admitted as a legal practitioner - their name is on 
the roll of practitioners - but who is not a disqualified person.  That may seem to be the same thing, because if a 
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person is disqualified, he is not entitled to practise.  However, as was pointed out by the member for Nedlands in 
the other place, there is some question about whether the Attorney General is entitled to practise.  Other 
questions have been raised about his articles.  I am glad that that provision will not be changed for the benefit of 
the Attorney General.  The question about the Attorney General’s articles relates to when he was the Leader of 
the Opposition - he certainly held that office in a full-time capacity -  

Hon Nick Griffiths:  These comments are very personal.   

Hon PETER FOSS:  Yes.   

Hon Nick Griffiths:  I fail to see their relevance.   

Hon PETER FOSS:  They are relevant because I am referring to an important amendment that is being made to 
the Act.   

Hon Nick Griffiths:  I do not think it is appropriate.   

Hon PETER FOSS:  Hon Nick Griffiths might not like me talking about the Attorney General, but I am 
wondering why this amendment was made when the only person who will benefit from it is the Attorney 
General.  I understand it did not appear until the member for Nedlands raised the point.  She queried whether, in 
view of the fact that the Attorney General had not served his limited practice, he was entitled to practise under 
the terms of the Act because he is not entitled to practise on his own account.  He is not a disqualified person - he 
has not been struck off - but on the other hand, is he entitled to practise?  I do not know.  The member for 
Nedlands is definitely of the opinion that he is not, because he has no right to practise on his own account.  He 
has that right as the Attorney General of Western Australia.  In fact, he is the number one practitioner of this 
State.  By virtue of being the Attorney General, he gains the right of practice that he does not otherwise have.  I 
think that is correct.  Until such time as this amendment was put forward, it is certainly arguable that he was not.  
I raise that point because it seems strange that the Government has gone to the trouble of making this 
amendment.  It does not seem highly necessary.   

I have made my remarks considerably briefer than I would otherwise have done had we had greater opportunity 
to deal with this Bill.  I would have preferred to go through the aspects of the Bill.  However, given that I would 
like this legislation to pass rapidly, I have confined my remarks to the most significant points of the Bill.  As I 
said, I regret the fact that the Bill has not been made open to the public.  It is an extremely important Bill because 
it is a re-enactment of the Legal Practitioners Act.  There are many problems with the legal profession which 
need to be addressed and which will now be regarded as having been addressed because we have passed this Bill 
and approved it, and that is unfortunate.  However, it is in the best interests of the State that these amendments 
be passed and that the Bill go forward.  I regret that this Government’s mismanagement has not enabled the Bill 
to get before this House earlier.  I do not know why it has languished for two years.  I do not know why the 
Government has failed to give it the priority that would have enabled proper scrutiny of the Bill and a better 
result.  The Opposition has always supported the Bill, but it should have had proper scrutiny.  It regrettable that 
that has not happened.  However, the Opposition has come to expect that in the way this Government manages 
its business.  It gets on with its press releases and all the things that are not important and neglects good 
governance to the last.  This Bill is no exception.  It fits in with that mould and has all the hallmarks of the way 
this Government operates.  Notwithstanding that, in policy the Bill is a good piece of legislation because it was 
initiated by the previous Government.  The only thing that has gone wrong since then is the way it has been 
mismanaged by this Government.  I would rather have the Bill in its mismanaged form than not at all.  The 
Opposition supports the Bills.   

HON MURRAY CRIDDLE (Agricultural) [3.54 pm]:  Certainly I am one of those bush lawyers.  I have very 
little knowledge about such matters, and I am sure that Hon Peter Foss has far greater knowledge.  From the 
National Party’s point of view, I would like to put some comments on the record.   

The Legal Practice Bill 2002, as I understand it, will bring greater clarity to the standards required and regulation 
of legal practitioners.  It will modernise the structure and function of the Legal Practitioners Board and the 
operations of the Complaints Committee and the Disciplinary Tribunal.  It will also enable the creation of 
incorporated legal practices and multidisciplinary partnerships.  Until now, lawyers could work only as sole 
practitioners or in partnership with other lawyers.  The Bill will regulate foreign lawyers who advise clients in 
this State on matters pertaining to foreign law.  Previously, there has been no regulation of foreign lawyers in the 
State.  The Bill will introduce national practising certificates in Western Australia.  I understand that, with the 
exception of Queensland, such certificates have operated in other jurisdictions around Australia.  Legal 
practitioners in this State have been at a disadvantage in the burgeoning national market for legal services.  
Obviously, that provision will bring us into line.   

In making these reforms, the Government has acknowledged that the interests of consumers must be safeguarded 
and, from the National Party’s point of view, that is the real issue.  The Bill, therefore, places accountability and 
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other requirements on legal practices in the context of these reforms.  For example, a number of provisions 
relating to ILPs and MDPs will impose strict requirements on the management of legal affairs within such firms.  
These include the requirement for ILPs to have a solicitor director who will be responsible for ensuring 
compliance by the firm, its officers and employees with the regulations and professional obligations that 
normally apply to any legal practitioner.  This means that within an ILP, the final accountability for the provision 
of legal services will rest with the legal practitioner.   

The Bill will also require an ILP, in addition to the legal practitioners working within it, to take out professional 
indemnity insurance and it will apply the same provisions to legal fees and costs and trust accounts that apply to 
individual legal practitioners.  Furthermore, ILPs shall be vicariously liable for the way its officers and 
employees manage their clients’ financial interests.  This will ensure that consumers’ financial interests and 
funds are adequately protected.  The Bill will prohibit disqualifying legal practitioners from being involved in 
ILPs as directors, officers or employees, and it will empower the Legal Practitioners Board to audit ILPs and 
make provision for the investigation of the ILPs.   

Safeguards to cover provisions in relation to the national practising certificates and foreign lawyers are also 
included.  The National Party’s main concern is to ensure that sufficient consumer safeguards are in place in the 
operation of ILPs and MDPs.  The Law Society is of the view that this legislation will serve regional areas well, 
given the experience of other legal professions that country lawyers disproportionately take up multidisciplinary 
partnerships and incorporation structures when they are available.   

The Acts Amendment and Repeal (Courts and Legal Practice) Bill repeals the Legal Practitioners Act 1993 and 
provides for consequential amendments to a number of other Acts.  Hon Peter Foss mentioned that it will remove 
monarchal references to the Queen and the Crown and a number of other Acts relating to court procedures and 
administration.  Obviously the National Party has country people at heart and wants to ensure that those 
consumer safeguards are in place.  Given the advantages to country people in this Bill, the National Party 
supports it.   

HON GIZ WATSON (North Metropolitan) [3.59 pm]:  I rise on behalf of the Greens (WA) to offer our support 
for the Bill.  We believe the Bill will be an improvement in the laws that govern legal practice in the State.  I 
concur with the observation that it has taken a long time for this Bill to be debated in the Legislative Council.  I 
was being approached almost exactly 12 months ago in December 2002 by a number of organisations pressing 
members of Parliament to do everything they could to ensure the passage of these Bills.  On behalf of the Greens 
(WA), I indicate that I had no problem addressing them as soon as the Government brought the legislation 
forward for debate, as has been the case all throughout this process.  Some frustration has been evident in legal 
circles about the amount of time taken for the Bill to be debated in this House.   

The principal Bill, as outlined in the second reading speech, will introduce a number of reforms to the regulation 
of the legal professional.  These reforms include a strengthening of the powers of the legal practice regulatory 
bodies; the introduction of a more modern regime of business structures available to legal practitioners; allowing 
Western Australian lawyers to participate in the national practising certificate scheme; and regulating the 
activities of foreign lawyers practising foreign law in Western Australia.   

The principal Bill has been widely welcomed within legal circles and its passage has been actively promoted.  I 
concur to some extent with the comments of Hon Peter Foss: having heard from the Law Society in particular, as 
well as a number of practitioners, I have received no comment on the Bill from members of the public.  Perhaps 
Hon Peter Foss has a point in that we do not know whether concerns are held in the community about the 
proposed amendments regarding the way law is to be practised in this State.  I have been in communication with 
a number of people working within the community legal sector who have scrutinised the Bill.  I am aware that 
they very much are at the coalface in their work in the community, and to some extent I have relied on their input 
to assess the Bills on behalf of the Greens (WA).  

I now refer to something I have not come across in the delivery of a second reading speech.  When Hon Nick 
Griffiths gave the speech in this place, he referred on three occasions to the speech of the Attorney General of 23 
October 2002.   

Hon Nick Griffiths:  I was wrong to have done so.   

Hon GIZ WATSON:  Yes.  Apart from whether that is the correct practice -  

Hon Nick Griffiths:  It is not the practice, and it should not have been done.  It may have had something to do 
with the timing of the speech and when I was required to do it.   

Hon GIZ WATSON:  Yes.  I place on record that it is easier to read the speech in one reading if it contains all 
the necessary information so I need not chase down the Attorney General’s speech to read it as referenced.  If 
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that does not happen again, it would be very useful to make it easier for me to get my head around a Bill’s 
intentions.  To not refer to another speech would be excellent.   

Hon Nick Griffiths:  I quite agree.  I did it on one or two occasions, and I made the observation afterwards that I 
had not done the right thing.  I will not do it in future.  I am taking care to scrutinise speeches to remove such 
references made to make second reading speeches shorter than has been the case in the past.   

Hon GIZ WATSON:  I appreciate that comment, but the delivery of the speech did not make it easy to read in 
one sitting.   

The second reading speech also made reference to an intention to restore confidence in the legal profession.  
Indeed, that is welcome and needed.  I do not suggest that all criticisms of the legal system and lawyers are 
without foundation.  It is important that as a community we have confidence in the legal system and the legal 
profession.  This Bill will enhance some of the disciplinary aspects the profession can enforce on its members.   
I have referred to indications of support for the Bill that I have received.  I quote from a couple of letters I 
received urging the passage of this Bill.  The first letter was from the Law Society of Western Australia dated 11 
December 2002.  The society noted that the Bill had been read a second time on 23 October 2002, and it urged 
the passage of the Bill as soon as possible.  The letter reads -  

Many members of the legal profession are anticipating the implementation of the Bills and are 
contemplating what it will mean for their business structures in 2003.   

Therefore, the Society urges Parliament to address the Legal Practice Bill as soon as possible and asks 
that all parties give support to what is a popular bill with the legal profession, and which has widespread 
support. 

Unfortunately, the Bill was not passed in order to be of use to the profession in 2003.  No doubt, it will be of use 
to the profession in 2004.   
I also received a letter from the Law Council of Australia dated 17 December 2002, which reads - 

I wish to extend the Law Council’s support to that of the Law Society of Western Australia in 
recommending the passage of this legislation through your Parliament.   

This legislation, which will result in Western Australia being able to participate in the developing 
national legal services market, will enable the legal profession to run more efficient business practices 
which ultimately will benefit consumers.   

The Law Council, together with the Law Society of Western Australia, has been working closely with 
officers of the Standing Committee of Attorneys-General to develop national standards to govern 
regulation of the legal profession.  The cornerstone of the national legal services market is the national 
practising certificate scheme, which gives practitioners the automatic right to practice in jurisdictions 
throughout Australia.   

The passage of the Bills will allow Western Australian practitioners to fully participate in the travelling 
practising certificate scheme.  It will also permit Western Australian lawyers to adopt appropriate 
business structures.  Both measures are vital to the facilitation of the national legal services market.   

I now outline some concerns - there were not many - raised about these Bills.  My correspondence primarily has 
been with a number of community legal centres, which approached me with their concerns about the impact of 
these Bills on their organisations.  When that information was provided to me by a number of community legal 
centres, I undertook to write to the Attorney General to seek assurances that the community legal centres would 
not be restricted or impacted upon in their operation, particularly in relation to clause 47.  I seek leave, Mr 
President, to table a copy of my correspondence to the Attorney General dated 15 April 2003, and his response 
dated 16 June 2003, on the impact of these Bills on community legal centres.   
Leave granted.  [See paper No 1685.] 
Hon GIZ WATSON:  The concern was whether community legal centres would be included as incorporated 
legal practices.  The gist of the response from the Attorney General was that it is intended that the community 
legal centres will be exempt from the provisions relating to incorporated legal practices.  That will be achieved 
through the regulations in accordance with clause 47(2)(d) of the Bill.  There are a number of other assurances 
that I sought from the Attorney General but I will leave any further discussion of that until we debate the Bill in 
committee.  I am pleased to say that the community legal centres I have corresponded with are happy that their 
concerns have been addressed. 
I will touch on two other matters.  The first is the abolition of five-year articles.  I have received correspondence 
on this from the Law Society of WA urging support for the abolition of five-year articles.  I will leave the detail 
of that debate until the committee stage.  Suffice to say, I am happy to support the abolition.  It is proposed to 
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add a grandfather clause to the Bill to protect people already in the five-year articles program as a means to 
gaining admission as a legal practitioner.  However, I will seek further clarification from the minister when we 
reach that provision. 

The Acts Amendment and Repeal (Courts and Legal Practice) Bill 2002 proposes to remove references to the 
Crown.  The Greens (WA) support this provision.  Not only is it welcome, it is long overdue.  The Greens (WA) 
support the passage of the Legal Practice Bill 2002 and the Acts Amendment and Repeal (Courts and Legal 
Practice) Bill 2002 and look forward to the committee stage of the debate. 

HON FRANK HOUGH (Agricultural) [4.12 pm]:  I will be brief.  One Nation will support the Legal Practice 
Bill 2002 and the Acts Amendment and Repeal (Courts and Legal Practice) Bill 2002 for their swift passage 
through the Parliament. 

HON NICK GRIFFITHS (East Metropolitan - Minister for Housing and Works) [4.13 pm]:  I thank all 
members who have spoken in support of the Bills.  In respect of the timing of the Bills, members will be aware 
of the Government’s legislative program.  I note that the Bills have been dealt with by the House in a reasonable 
and expeditious manner so far and I look forward to that continuing.  Hon Peter Foss made a number of 
observations with which the Government takes issue.  The first is that part of the Acts Amendment and Repeal 
(Courts and Legal Practice) Bill 2002 removes a number of references to the Crown.  That is not a matter of 
constitutional change; it is not a constitutional issue.  The Government also disagrees with Hon Peter Foss’ 
observations on certain Irish people.  He also made reference to the events of 1975.  I do not consider that to be 
relevant.  I am pleased to note that members who have spoken have been very supportive of what is considered 
to be an attempt to modernise the legal profession.  I look forward to the passage of the Bills. 

Question put and passed. 

Bills read a second time. 
 


